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Re: Whether meetings between the legislative oversight committee and Cover Oregon 

staff must be open to the public 
 
Dear Representative Thompson: 
 
 You asked whether meetings between staff of Cover Oregon (the Oregon Health 
Insurance Exchange Corporation) and four legislators are required to be public. We 
believe the answer is currently no, though we also believe there was a time in the past 
when such meetings would have been required to be open to the public and noticed, 
with minutes of deliberations maintained. The answer to your question turns on whether 
meetings between the four legislators and Cover Oregon staff constitute meetings of a 
committee authorized to make recommendations. 
 
 Current law and standards of statutory construction 
 
 A governing body of a public body in Oregon is subject to the public meetings law, 
ORS 192.610 to 192.690. A public body is the state and any local or regional entity 
or public corporation. A governing body is any group of two or more members who have 
the authority to make decisions or recommendations to a public body on policy or 
administration. ORS 192.610. Generally, a committee that makes recommendations to a 
public body is required to comply with the public meetings law and to conduct committee 
meetings in public. The Legislative Assembly and committees of the Legislative Assembly 
are subject to similar but stricter open meetings requirements of the Oregon Constitution. 
Article IV, section 14, of the Oregon Constitution. Whether the public meetings law or the 
open meetings requirements of the Oregon Constitution govern, the results are generally 
the same: a committee authorized to make recommendations to a public body must meet 
in meetings at which the public may attend, that are noticed and for which minutes or 
other records of the meeting are maintained.1 We note that the committee in question 
was likely a legislative committee subject to open meetings requirements rather than a 
governing body for purposes of the public meetings law. Legislative leadership appointed 
the members, and those members consisted entirely of legislators. While it is correct that 
other examples of legislative committees created by statute, such as the Legislative 
Administration and Legislative Counsel Committees, have a significantly different structure 
than the committee established in section 5 (5) of Enrolled Senate Bill 99 (2011),2 we 

                                                
1
 See ORS 192.630 and 192.640 for committees governed by the public meetings law. See Senate and 

House rules for legislative committee procedures. 
2
 Chapter 415, Oregon Laws 2011. 
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believe that from a constitutional perspective, the committee established in section 5 (5) of 
SB 99 was appropriately characterized as a legislative committee rather than a Cover 
Oregon committee, due to its membership and appointment process. 
 
 A starting point in determining whether current meetings between the four 
legislators and Cover Oregon staff constitute meetings that must be open to the public 
under either public meetings or open meetings standards, is reviewing the methodology 
for statutory construction that courts apply in ascertaining the meaning of statutory 
provisions. The primary goal in interpreting a statute is to discern the intent of the 
Legislative Assembly in enacting the law in question. ORS 174.020. In determining that 
intent, the courts apply a three-tiered analytical structure. The first step in the analysis is 
to examine the text and context of the statute. PGE v. BOLI, 317 Or. 606, 610-612 
(1993). The text of a statute is straightforward—the plain meaning of the words used in 
the law in question. The first level of analysis also includes the context of the statute. 
Contextual evidence includes other provisions of the same statute, other related 
statutes and statutes enacted at the same time. PGE, 317 Or. at 611. Although 
consideration must first be given to the text and context, the legislative history of a statute 
constitutes the second level of analysis. Courts use legislative history as direct 
evidence to discern legislative intent, to clarify statutory text and to demonstrate the 
underlying purpose of the statute. State v. Gaines, 346 Or. 160, 171-173 (2009). If the 
legislative intent behind a statute remains unclear after examining the text, context and 
legislative history of a statute, one proceeds to the third level of analysis: general maxims 
of statutory construction. PGE, 317 Or. at 612. 
 
 The relevant provisions of SB 99 
 
 The next step in answering your question is to apply the PGE and Gaines 
analytical framework to SB 99. The reason is because SB 99 establishes the health 
insurance exchange corporation and also established a committee of four legislators to 
provide recommendations to the corporation’s board of directors. Specifically, section 2 
of SB 99 establishes the Oregon Health Insurance Exchange Corporation, now known 
colloquially as “Cover Oregon,” as a public corporation. Section 4 provides that the 
corporation is to be governed by a board of directors appointed by the Governor and sets 
forth details on board composition. Section 4 (7) directs the board to adopt a formal 
business plan for the corporation. The formal business plan provides certain metrics of 
customer satisfaction and also establishes policies for the operation of the exchange 
that are consistent with state and federal law. 
 
 The provisions of section 5 of SB 99 are at the heart of your question. Section 5 
(1) to (4) provided guidance on transitional board membership during the corporation’s 
start-up. Section 5 (5) provided that the Senate President, Senate Minority Leader, House 
Speaker and House Minority Leader were each to appoint one member of their respective 
chambers to serve on a committee of four legislators to “provide advice to and 
legislative oversight of the corporation during the implementation of the corporation 
and the exchange.” The committee consisted of only those four legislators and no 
other members. Under section 5 (5), the committee was authorized, but not required, to 
recommend individuals for nomination to the board, review the development of a formal 
business plan for the corporation and advise the corporation and the Oregon Health 
Authority (OHA) on other matters “concerning the implementation of the health insurance 
exchange.” Section 5 (6) directed OHA to regularly report to the Legislative Fiscal 
Office on implementation of an information technology system for the exchange. Section 
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5 (7) directed the corporation, not OHA, to report to the Legislative Assembly on the 
information described in section 5 (6). Finally, section 5 (8) and (9) directed the 
corporation to report to committees of the Legislative Assembly on development of the 
formal business plan the board was required to adopt under section 4 (7), and to deliver 
the plan to the Legislative Assembly no later than February 1, 2012. 
 
 Section 7 of SB 99 directs the board to establish an Individual and Employer 
Consumer Advisory Committee for the purpose of facilitating input from stakeholders on 
corporation issues. Similarly, section 8 authorizes the board to establish other advisory 
and technical committees that the board considers necessary to advise the board in the 
performance of the board’s functions. Significantly, membership and organization of a 
committee formed under either section 7 or 8 is determined by the board, and the board 
can appoint committee members who are not legislators. By contrast, membership of 
the committee of legislators formed under section 5 (5) was determined by the 
Legislative Assembly’s presiding officers and minority leaders. Members of the committee 
established under section 5 (5) were required to be legislators and to perform the 
committee’s duties established by the Legislative Assembly through the enactment of SB 
99. 
 
 Sections 9 to 12 and 14 to 25 of SB 99 address operations of the exchange, but 
do not directly bear on your question. Section 13, however, is significant. Section 13 
provides that to the extent there is conflict between SB 99 and the federal Patient 
Protection and Affordable Care Act of 2010,3 “the federal law in effect on the date the 
Legislative Assembly enacts” SB 99 controls. SB 99 was enacted by the Legislative 
Assembly on June 17, 2011. The relevant federal law in effect on June 7, 2011, 
required federal approval of a state exchange by January 1, 2013, and required that the 
exchange be operating by no later than January 1, 2014. 42 U.S.C. 18031 and 45 
C.F.R. 155.105. Two other provisions of SB 99 are relevant to your question as well. 
First, section 26 (1) provides that section 5 is repealed on January 2, 2016. The other 
relevant provision is section 27 (1), which provides that section 11— the provision 
authorizing the purchase of health insurance through the exchange— becomes 
operative only when the Legislative Assembly approves the formal business plan adopted 
by the board. 
 
 Analysis 
 
 The answer to your question turns on what the Legislative Assembly intended in 
creating a committee of four legislators in section 5 (5) of SB 99 to provide advice and 
legislative oversight to the Cover Oregon board of directors. Applying the text and 
context analysis described above to section 5 (5), we conclude that the committee was 
intended to be in existence for a limited transition period that ended on the later of the 
date that the Legislative Assembly approved the formal business plan the Cover Oregon 
board had adopted (during the 2012 regular session),4 the date required by federal law 
for federal approval of the exchange (January 1, 2013) or, at the very latest, the date 

                                                
3 P.L. 111-148, as amended by the Health Care and Education Reconciliation Act of 2010 (P.L. 111-152), 
commonly referred to as the Affordable Care Act. 
4 Amendments to section 27, chapter 415, Oregon Laws 2011, by section 8, chapter 38, Oregon Laws 2012 
(Enrolled House Bill 4164), effective March 8, 2012. 
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required by federal law for operation of the exchange (January 1, 2014).5 The text of 
section 5 (5) supports that conclusion, because it provides that the committee was to 
provide advice and legislative oversight to the corporation “during the implementation of 
the corporation and the exchange.” “Implementation” in this context means the process of 
putting a decision or plan into effect, or the execution of a plan.6 
 
 Contextual evidence also supports the committee being in existence only during 
periods that have already passed. The committee was tasked with reviewing the 
development of the formal business plan that, under section 5 (9) of SB 99, the board 
had to deliver to the Legislative Assembly before February 1, 2012. Similarly, the 
exchange could not operate until the Legislative Assembly had approved the formal 
business plan. Section 27 (1). Thus, legislative approval of the business plan concluded 
the legislative committee’s oversight over implementation of the corporation and 
exchange. Consideration of section 13 also leads to a similar conclusion. Section 13 
specified that federal law, as in effect as of the date SB 99 was enacted, controlled over 
any conflicting provisions of SB 99. That version of federal law required federal approval 
of the exchange by January 1, 2013, and that the exchange be operational by January 1, 
2014. Section 13 thus establishes an end date by which “ implementation” must have 
occurred: the January 1, 2013, deadline for federal approval or, at the very latest, the 
January 1, 2014, deadline for state exchanges being operational. Accordingly, because all 
of these dates are in the past, we conclude that the legislative committee established in 
section 5 (5) no longer exists. All of the implementation duties for which the legislative 
committee was to give advice and recommendations—namely those related to adoption of 
a formal business plan by the board and legislative approval of the plan—have been 
performed, and the committee no longer has any tasks to perform. Using the same 
reasoning, it also follows that current telephonic meetings between the four legislators and 
Cover Oregon staff are not required to be open to the public; if the four legislators ever 
constituted a legislative committee, they no longer so constitute one as there is no 
function to perform, nor do they constitute a governing body for public meeting purposes 
because they are no longer tasked with making recommendations to Cover Oregon. 
 
 As noted above, legislative history must also be considered in ascertaining the 
legislative intent of a statute. We reviewed the legislative history of SB 99. The scant 
testimony concerning the purpose of the committee established in section 5 (5) of SB 99 
does not shed light on the duration of the committee’s existence. Finally, we note that 
section 26 of SB 99 provides for section 5 to be repealed on January 2, 2016. We do not 
find the 2016 repeal date to be dispositive on the duration of the existence of the 
legislative committee established in section 5 (5). When SB 99 was enacted, the 
Legislative Assembly could not have known that legislative approval of the formal 
business plan was to occur, as the approval would necessarily have been some time in 
the future. Approval did occur during the 2012 regular session. Had the Legislative 
Assembly failed to approve the business plan adopted by the board, however, additional 
legislative oversight by the committee would have been required, justifying continued 
existence of the committee until that legislative approval was obtained. 
 

                                                
5
 While federal regulatory authorities may have extended these deadlines, the federal law expressly cited 

in SB 99 established deadlines of January 1, 2013, and January 1, 2014; any extension of those deadlines 
occurred after SB 99 was enacted. 
6
 Merriam-Webster’s Collegiate Dictionary (11th ed., 2007). 
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 The opinions written by the Legislative Counsel and the staff of the Legislative 
Counsel’s office are prepared solely for the purpose of assisting members of the 
Legislative Assembly in the development and consideration of legislative matters. In 
performing their duties, the Legislative Counsel and the members of the staff of the 
Legislative Counsel’s office have no authority to provide legal advice to any other person, 
group or entity. For this reason, this opinion should not be considered or used as legal 
advice by any person other than legislators in the conduct of legislative business. Public 
bodies and their officers and employees should seek and rely upon the advice and opinion 
of the Attorney General, district attorney, county counsel, city attorney or other retained 
counsel. Constituents and other private persons and entities should seek and rely upon 
the advice and opinion of private counsel. 
 
 Very truly yours, 
 

  
 DEXTER A. JOHNSON 
 Legislative Counsel 
 
 


